according to the pattern of roof falls.  Since the area where the powder
magazine was located was outside the predicted roof fall zones, they had not
considered it to be dangerous (Tr. 209).

Having considered the testimony and evidence presented, it is apparent
to me that the operator was aware of the bad roof conditions in the No. 6
entry.  I have found that the powder magazine was not adequately protected
and the resulting explosion could result in serious injury and I find that
the violation of section 75.1306 was caused by the unwarrantable failure of
the operator.  Accordingly, the citation issued under section 104(d)(l) is
valid.

Civil Penalty
Negligence

Although I have found that the violation of section 75.1306 was caused
by the unwarrantable failure of the operator, I do not conclude that the
operator was grossly negligent. The facts show that the operator had pro-
vided some protection for the powder magazine in that three timbers
surrounded it. The operator contends that the roof around the magazine was
not deteriorated and it was not necessary to put up crossbars or additional
timbers. While I do not agree with this latter contention by the operator,
I find that the failure to exercise reasonable care with regard to the powder
magazine constitutes ordinary negligence.

Gravity

The finding that this was a "significant and substantial violation"
warrants the conclusion that this was a serious violation As Mr. Parks
noted in his report, even if the roof fall itself did not cause an explosion,
the aftermath of the roof fall or subsequent recovery of the magazine might
cause the powders to detonate.  (Exh. G-2). Accordingly, this violation was
serious.

Good Faith Compliance

The inspector stated in his report the violation was abated within the
time specified and he considered this to be normal compliance.  At the
hearing, however, Mr. Parks testified that mine management corrected the
condition as quickly as possible once the violation was brought to their
attention.  This indicates rapid-compliance and I have considered this in
assessing the penalty for this violation.

Size of Business and Effect of the Penalty on Respondent's Ability to
Continue in Business

The parties have stipulated that Peabody Coal is a large operator and
that the penalty which I impose will not affect its ability to remain in
business.  I have adopted this stipulation In making my assessment of a civil
penalty.
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